the only entity chargeable with that would be D&R Contractors and/or
Ronald Perkins/1 Tr. 211.  The judge then asked Jones1 counsel whether
he had any.objections to the rejoining of D&R as a party*  Jones1 counsel
had no objection,,

Admitting that D&Rfs joinder was "rather unusual" after Jones1
case-in-chief had been completed, the judge noted that D&R's counsel had
been present throughout the previous dayfs proceedings.  Tr* 211-12.
D&R, however, objected to being rejoined*  It argued that the discrimi-
nation complaint against it, which had been effected by Jones1 August
22, 1983,, joinder motion, was time-barred by the relevant 30-day time
limit in section 105(c)(3) of the Act,  Following a discussion off the
record, the judge agreed with D&R's period of limitations argument *  The
judge based his determination, however, on his mistaken belief that
Jones had filed his joinder motion in August 1984 (rather than in 1983).
Tr. 215-17*  Finding that Jones had not moved to join D&R until well
beyond the*applicable 30-day filing' period in section 105(c)(3) of the
Act, the judge concluded, !i[T]hat [ruling] I previously made that
[D&R is] no longer a party to this proceeding would stand.11 Tr. 217.

Mingo renewed its motion to dismiss Jones1 complaint for failure to

join an indispensable party.  The judge determined that there was sufficient
evidence to proceed against Mingo and denied the motion, Mingo proceeded

with its defense.  The only witnesses presented by Mingo were Daniel and
Perkins. Although D&Rfs counsel was presentf he took no part in their
examination or cross-examination. After the testimony of these two
witnesses, Mingo rested its case and the judge took the case under
Advisement.

Two weeks after the conclusion of the hearing, on February 22,
1984, the judge arranged a conference call with the attorneys for Jones,
Mingo and D&R.  Although there is no transcript or minute of this conver-
sation, it is clear that the judge arranged the call because he had
recognized the computational mistake that he had made in ruling on the
period of limitations defense raised by D&R.  6 FMSHRC at 1314 n. 2.  It
appears that during the call the judge informed the parties that his
decision not to join D&R on February 8, 1984, was based on his miscalcu-
lation of the time that had elapsed from the date of the Secretary's
non-prosecution letter to Jones and the date of Jones' subsequent motion
to join D&R.  Using the correct date of Jones1 joinder motion, August
22, 1983, the judge determined that Jones' filing delay of some 35 days
was excusable. He told the parties of his intent to rejoin D&R and,
according to his written decision in this matter, offered D&R the
"opportunity to present additional evidence and/or to cross examine
witnesses...." 5/

57During this conference call the judge also informed the parties
That he intended to dismiss Mingo as a party because he had concluded
that Mingo was not Jones' employer and was not responsible for his
discharge.  On March 7, 1984, the judge issued an order severing Jones'
case against Mingo from the present case involving D&R and, on March 8,
1984, reduced his decision in this regard to writing.  6 FMSHRC 632
(March 1984)(ALJ).
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